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BOARD INFO DISCOVERY DANGERS (11/25)

And suddenly, out of nowhere, it strikes. It could be a regulator investigating something, somewhere in your
company’s corporate past. In the U.S., it could be a Delaware Section 220 books and records request from an investor
claiming a “credible basis” for investigation. Whatever the circumstances, your company will be required to produce a
discovery document dump — which will include your board of directors records. What will the Grand Inquisitors be
targeting in your board disclosures, and how can you keep more info protected?

B Legal info discovery often pivots on legal privilege of material sought. However, this protection is quite narrow.
Simply slapping a “Privileged” label on everything you wish to keep private not only won’t work, but can backfire.
There are two primary sources of legal privilege. “Attorney-client privilege” applies to specific communication and
advice with legal counsel. “Attorney work product” is largely material used by counsel itself. Having a lawyer in a
communication chain, or trying to exempt board minutes just because counsel sat in is not enough to protect info.
Also, the more folks who have access to otherwise privileged info, the weaker your case. “You can’t spread it around
among a lot of people and then claim privilege,” says business law specialist Aaron Hall, based in Minnesota.

B That covers the basics, but assume most of your board records will be going into the discovery dump. What will
they tell hostile eyes about your governance? Board and committee minutes will be parsed for both written and
unwritten oversight missteps. “Too little [documented] discussion on the issues covered shows lack of evidence for
oversight,” counsels Hall. “I would look at whether minutes itemize factors considered, and what was presented for
analysis. Does the info seem inadequate, or are there questions that should have been asked?”” Do notations in the
minutes show how long was spent on a crucial matter (and was it enough)?

B But too much info creates more ammo for hostile readers. Note the factors weighed and discussed by the board, but
don’t detail arguments made, specific concerns raised, and who took what side. Also, the corporate secretary should
remember to keep minutes as plain and un-nuanced as possible. “If something is not phrased right, or in an
unprofessional way, it can come back to hurt you.” A humorous or sarcastic remark will be seized on by tough
courthouse critics.

B “Committee minutes need to be written just as carefully as board minutes” Hall warns. With most tactical
boardwork at the committee level today, that’s where hostile counsel will dig for clues and fumbles at the nuts and
bolts level of governance, no matter how the full board managed its final deliberation. Too many boards still handle
committee recordkeeping in an ofthand manner.

B Final note — remember that discovery of board information includes everything that may still be knocking around,
and this could include audio or video recordings of meetings. Assure that any recordings of board proceedings made
by the secretary are destroyed as soon as the final minutes are approved, and crack down on any members using online
meeting tools to make their own record. All of these will be fair game.
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